





































































































LAND USE COMMITTEE MINUTES
Council of the County of Maui

August 30, 2006

CHAIR CARROLL: Ms. Anderson, do you have a final question for her?
COUNCILMEMBER ANDERSON: No. Thank you, Chair.

CHAIR CARROLL: Thank you, Ms. Anderson. Thank you very much for being with us today.
.. .(sigh). . . Alright, Members, the floor is still open. Ms. Anderson.

COUNCILMEMBER ANDERSON: We lost our Director of Planning.

CHAIR CARROLL: We lost our Director--he had to go to the airport--but we have. . .
COUNCILMEMBER ANDERSON: Mr. Yoshida.

CHAIR CARROLL: .. .Mr. Yoshida who is very familiar with this project--
COUNCILMEMBER ANDERSON: Oh, he is?

CHAIR CARROLL: --all aspects of it.

COUNCILMEMBER ANDERSON: Oh, good. Then, I guess I have to put you on the hot seat again,
Mr. Yoshida. Is any part of this ag parcel used for agriculture?

CHAIR CARROLL: Mr. Yoshida.

MR. YOSHIDA: Councilmember Anderson, Mr. Chair. I believe the applicant did provide a letter from
the Office of Economic Development dated July 19, 2005 in terms of. . .that was transmitted to
the Committee Chair on August 25, 2006, regarding agricultural activity on the property as far as

this having some fruit trees and flowers.

COUNCILMEMBER ANDERSON: Well, is 51 percent of the lot in agricultural use, which is the
requirement?

MR. YOSHIDA: I, I couldn’t say for sure. You might want to ask the applicant.
COUNCILMEMBER ANDERSON: Mr. Chair, could we ask the applicant that question?
CHAIR CARROLL: .. .Alright.

COUNCILMEMBER ANDERSON: Could we ask the applicant that question, Mr. Chairman? ...The
applicant?

CHAIR CARROLL: Oh, for the applicant? I’'m sorry. Could the applicant please--if there’s no
objection, we’re going to bring the applicant forward.
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COUNCIL MEMBERS: No objections.

CHAIR CARROLL: You spoke so politely and softly, I couldn’t understand you.

COUNCILMEMBER ANDERSON: .. .(chuckle). . . Sorry.

MR. DANTES: David Dantes, Mr. Chairman and Committee Members. My understanding is that
51 percent of the property must be in agricultural production in order for a person to claim a
water discount or agricultural tax rates, neither one of which do we claim. As the letter from the
Country Agricultural Specialist states, the potential for agricultural development of this parcel is
very limited by its topography and the nature of its soil, and everything that can realistically be
done in terms of agricultural activity is being done. That was the finding of the agricultural

survey. But it is far less than 51 percent.

COUNCILMEMBER ANDERSON: The survey that you requested by the Office of Economic
Development?

MR. DANTES: Yes.

COUNCILMEMBER ANDERSON: And. . .um. . .so do you have a farm plan--

MR. DANTES: No.

COUNCILMEMBER ANDERSON: --for your second dwelling?

MR. DANTES: No. None was required when we applied for a permit for that dwelling.

COUNCILMEMBER ANDERSON: Well, State law still require that you. . .that you be farming in
order to have a second dwelling, Mr. Dantes.

MR. DANTES: Well, State law considers among the definition of agricultural use, “soil conservation”.
Certainly our property would meet the, the definition for “soil conservation”.

COUNCILMEMBER ANDERSON: Well, anybody’s property would meet the definition for soil
conservation if all you’re doing is growing grass. You don’t have any livestock on your
property?

MR. DANTES: No.

COUNCILMEMBER ANDERSON: Okay. Thank you, Mr. Chair.

MR. DANTES: Thank you.
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CHAIR CARROLL: Thank you, Ms. Anderson. Any questions before the Chair gives his
recommendation? Members, the Chair would entertain a motion as follows: to recommend
passage on to first reading of a proposed entitled “A BILL FOR AN ORDINANCE GRANTING
DAVID DANTES AND BEVERLY LIVINGSTON, DBA MAUI TRADEWINDS, A
CONDITIONAL PERMIT TO USE ONE BEDROOM ON THE FIRST LEVEL OF A
TWO-STORY MAIN FARM DWELLING (DWELLING A), AND TWO BEDROOMS OF A
SECOND FARM DWELLING (DWELLING B), FOR TRANSIENT VACATION RENTALS
WITHIN THE COUNTY AGRICULTURAL DISTRICT, FOR PROPERTY SITUATED AT
4320 UNE PLACE, HAIKU, MAUI, HAWAII”, and the filing of Communication No. 02-199.

VICE-CHAIR PONTANILLA: So moved.

CHAIR CARROLL: It’s been moved by Mr. Pontanilla. Is there a second?
COUNCILMEMBER KANE: .. .Second for discussion.

CHAIR CARROLL: Second by Mr. Kane. Discussion? Mr. Pontanilla.

VICE-CHAIR PONTANILLA: Thank you, Chair. I’m going to be supporting your recommendation,
and this is based on the Planning Commissioners’ recommendation to the Planning, to this
Council for a one-year Conditional Permit. As we work through our ordinance in regards to
transient vacation rentals, I hope at that time, you know, we would have something for
application such as the, such as these. . .once we take up the ordinance. But I will be supporting
the one-year Conditional Permit. Thank you.

CHAIR CARROLL: And at this time before we have any further discussion, I would like to call on
Corporation Counsel to explain the bill that is before us. Mr. Giroux.

MR. GIROUX: Thank you, Chair. The, the revision that I mentioned before. . .if, if the bill does pass,
we would be making some minor revisions as far as the language to clarify the ownership of the
property. As it is written now, the, the DBA Maui Tradewinds is also included in the bill. I
would need some clarification from the, from the applicant as far as both party’s ownership in
that company. Right now from our information is that only Mr. Dantes is, is. . .I guess associated
with, with that. If, if that is what, what is true, we would just merely take out the DBA Maui
Tradewinds and merely make the, make the, the bill clear that this permit would go to
David Dantes and Beverly Livingston. Also, what we need to confirm is that David Dantes still
owns the property as a trustee in the trust, and I do have a warranty deed that I am looking at
back from September of 2000, and that’s the information that I’m going on right now. Being that
this bill’s been around for so long, I think it’s important for us to just clarify those matters and
have the Council know that, that when this bill, if it is passed, those parts of the bill will be
changed for consistency.

CHAIR CARROLL: Any questions for Mr. Giroux? The floor is open for discussion to the motion on
the floor. Hearing--Mr. Mateo wanting to speak.
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COUNCILMEMBER MATEQ: Chairman, thank. . .thank you very much, Chair.
CHAIR CARROLL: Mr. Mateo.

COUNCILMEMBER MATEQ: Chairman, thank you very much. At this particular point, Chairman,
I’'m not able to support the motion on the floor. I, I have...I listened to Mr. Yoshida in his
explanations relative to the interpretation that. . .that the property was less than 15, 15 acres and
so the County could make a, a final determination. When we take a look at the information that’s
been provided to us, we, we look at things, we look at an agency review from the Office of State
Planning. They reviewed the application. They reviewed the application, the application that
says this is a 2-acre parcel and this is what they want to do. They weren’t given any premises.
This is, you know, an, an ag parcel, period. The specific application was reviewed by the State,
the, the Office of State Planning. They came out with their determination and their
determination, based on Chapter 205 in HRS, is real specific -- this is not appropriate. Also,
their recommendation or the response and the review from the Department of, of Housing and
Human Concerns, it also indicates, you know, the unappropriateness of the second dwelling. So
they. . .and this body itself has not really came up with our own determination of the use of ag
lands for transient vacation rentals. So with that, Chairman, if this was just a B&B in the unit or
the dwelling that the owner occupies, I don’t have a problem with that. For the second dwelling,
I have a problem with that. So until, until that is remedied, Chairman, I will not be able to
support the motion on the floor. Thank you.

CHAIR CARROLL: Thank you, Mr. Mateo. Further discussion? Mr. Molina.

COUNCILMEMBER MOLINA: Yeah. Thank you, Mr. Chairman. For many of the same reasons that
Member Mateo expressed, I’'m along the lines with that. In addition to the fact that it seems just
our own various departments seem to not be on the same page with it as well--we have Housing
and Human Concerns giving their opinions which seem to differ from that of Planning and, of
course, Water is not in concurrence with the application as well. So there’s just too many
uncertainties at this point for me to support it. I would preferred to have seen this matter
possibly deferred and looked at at another time. But so be it, we have a motion on the floor. So
it’s just at this time I cannot support it. Although, you know, just from hearing the neighbors and
knowing Mr. Dantes, I’'m sure he runs a very good operation. But when you have a lot of these
uncertainties, it’s very difficult to support an application like this at this particular moment in
time. So, I will not be supporting the motion, Mr. Chairman. Thank you.

CHAIR CARROLL: Thank you, Mr. Molina. Ms. Tavares.

COUNCILMEMBER TAVARES: Yeah. Mr. Chair, if you could find out, could we consider a deferral
at this time rather than move on the motion or have action on the motion?

CHAIR CARROLL: The purpose of me bringing forth this motion to the floor and asking for
consideration of the application was to give the Members--I mean I think every, everybody
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knows everybody’s feelings on this--to bring out anything that would be necessary, assuming the
motion was withdrawn and we deferred, that the Chair and his Staff could work on. . .prior to
ever posting this again. So the answer is I would consider deferral, definitely.

VICE-CHAIR PONTANILLA: In that case, Chair, since you indicated that you would accept a deferral,
I withdraw my motion.

CHAIR CARROLL: Is there any objection to the withdrawing of the motion from Mr. Pontanilla?
COUNCIL MEMBERS: No objections.

COUNCILMEMBER ANDERSON: 1 object at this point, Mr. Chair. I’d like to speak to the motion
before it’s withdrawn.

CHAIR CARROLL: There’s been one objection.
COUNCILMEMBER HOKAMA: Object.
CHAIR CARROLL: Ms. Anderson.

COUNCILMEMBER ANDERSON: Well, first could I ask what is the point in deferring this? What
would, what would that accomplish? What would the deferral period allow to have happen?
What is the request of the Member--I don’t know--to get more information or what?

CHAIR CARROLL: The defer--may I answer, Ms. Anderson?
COUNCILMEMBER ANDERSON: Sure.

CHAIR CARROLL: The deferral period--thank you--the deferral would allow the applicant to go and
look at what had transpired today, the questions that were raised, the objections and the concerns,
and if the applicant can answer that and mitigate those things, it would give them the opportunity
to come back again without going back to ground zero and doing something else. If they cannot
mitigate it, well, eventually probably the end of the year it would be filed.

COUNCILMEMBER ANDERSON: Well, I mean I guess the only thing he has to mitigate here would
be the fire flow concern, and that doesn’t alleviate all of my concerns. So, I’d like to hear from
Member Tavares because she’s the one that mentioned the deferral and maybe she has a thought
in that regard that would be helpful.

CHAIR CARROLL: Ms. Tavares.
COUNCILMEMBER TAVARES: Yeah, thank you. My thought was, you know, perhaps a meeting with

the Staff, and whenever, and for Mr. Dantes and, and his partner to relook at this application and
remove the TVR from it and just apply as a bed and breakfast, because I, I think that that is
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probably a big question in our minds about--and that’s not guaranteeing that a bed and breakfast
would go in. But the fact that the second dwelling is supposed to be a farm dwelling and. . .a
farm dwelling that’s used for long-term rental to me is not a farm dwelling unless the long-term
rental in there is working on the farm. So whether you disguise it as a long-term rental or
something else is, is secondary. But I think that it would be an option that I think they could look
at to redo their or take out the parts of the, the application that have to do with the, the TVR
portion of it and just process it as a bed and breakfast in the main house only, that, that’s an
option. That’s what I was trying to get at with the deferral.

CHAIR CARROLL: And, again, as Ms. Tavares said and I said earlier, it does give the applicant a
chance to do mitigating measures to make the application legal and acceptable to this Council.
Are there any further discussion before I accept--

COUNCILMEMBER HOKAMA: Question. Question.

CHAIR CARROLL: Oh, excuse me. I’m sorry, Mr. Hokama. Mr. Hokama.
COUNCILMEMBER HOKAMA: For Corporation Counsel, Chairman. Thank you.
CHAIR CARROLL: Proceed.

COUNCILMEMBER HOKAMA: So if this option that we have just heard, Corporation Counsel, goes
forward and we defer, I would assume that this appl..., whole application needs to be remanded
back to the Planning Commission because that is not what was before them when they came up
with their recommendation or decision on a Special Use Permit. So is that a correct
understanding on our part?

CHAIR CARROLL: Corporation Counsel.
MR. GIROUX: As far as the issue that I brought up regarding the wording on the ownership? Is that it?

COUNCILMEMBER HOKAMA: No, regarding changing the vacation rental to a potential bed and
breakfast operation, because that is not what was applied for and that is not what was before
Planning Commission, and that is not what the reviewing agencies reviewed. They reviewed an

application for a vacation rental. .. .So, I consider that a new application that needs to go to
ground zero. --(CHANGE OF TAPE, start 34)--

MR. GIROUX: Let, let me--I was reading Robert’s Rules of Order when this whole discussion came up.
So let me just see if I’'m on the page. The, the hypothetical question is if we. . .

COUNCILMEMBER HOKAMA: If, if the Committee chooses to defer this application this afternoon,
because one of the options would be to change this application requesting for a Conditional Use
approval on a transient vacation rental, to then be changed now to a permit for a bed and
breakfast. Then my understanding is it needs to be remanded back to Planning Commission and
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that all the agencies that have given comment needs to rereview this application and now view it
under the new bed and breakfast request. And so, therefore, Council will take it and remand it
back and would start all over again because it is now a new application of a different permit.

MR. GIROUX: 1, I think, you know, if that were to happen, again we’re dealing with a hypothetical
here, I think a cleaner process would have a withdrawal of this application and a refiling for a
bed and breakfast. I think that would be cleaner. And again, that, that would be the, the
hypothetical. I’'m not sure if we’re dealing, you know, with solid facts here as far as with this.
Right now there is a motion on the, the table for, for action and the motion has been stated by the
Members. So, I think it needs to be acted upon and, and disposed of before going to the next
motion.

COUNCILMEMBER HOKAMA: Well, parliamentary procedure is a ruling of the body. So that is by
our choice, Mr. Chairman.

COUNCILMEMBER KANE: Point of order, Mr. Chair.

CHAIR CARROLL: Mr. Kane.

COUNCILMEMBER KANE: We do have a motion on the floor. There was a request by the maker of
the motion to remove that. As Chair, you have that authority to remove or to accept that. There
were two objections on a body of eight people sitting here. There wasn’t a majority of objection,
so you can make a ruling and we can dispose of this or you can accept or deny the request, and
then we can continue on with the discussion. I think that would be the appropriate way to
address this issue. Thank you.

CHAIR CARROLL: I appreciate that, Mr. Kane. The Chair was aware of that. I was just trying to be
responsive to the Members to bring out as much information as possible. At this time, I will
recognize the request from Mr. Pontanilla to withdraw his motion. Any objection?

COUNCIL MEMBERS: No objections.

COUNCILMEMBER ANDERSON: Yeah.

COUNCILMEMBER HOKAMA: Object.

CHAIR CARROLL: The motion is withdrawn.

VICE-CHAIR PONTANILLA: Thank you.

COUNCILMEMBER ANDERSON: Mr. Chair, why do you ask for objections if you ignore us? Both
Mr. Hokama and I objected--
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CHAIR CARROLL: Two, two objections are noted, six Members have. . .there was no objection.
Again, it is a majority. The Chair does have the option of accepting Mr. Pontanilla’s withdrawal
of the motion.

COUNCILMEMBER ANDERSON: I wanted an opportunity to speak to the motion before it was
withdrawn, Mr. Chair.

CHAIR CARROLL: Members, we now are at the point to where the Chair is going to request, if there is
no objection, we are going to defer this item.

COUNCIL MEMBERS: No objections.

COUNCIL MEMBERS VOICED NO OBJECTIONS (RC, DK, DM, MM, JP, CT; excused: JJ).
COUNCILMEMBER HOKAMA: Object.

COUNCILMEMBER ANDERSON: Object.

COUNCIL MEMBERS VOICED OBJECTIONS (MA, RH).

CHAIR CARROLL: Thank you.

ACTION: DEFER pending further discussion.

ITEM NO. 56: CONDITIONAL PERMIT FOR “HOOKIPA HALE VACATION RENTALS”
(HAIKU) (C.C. No. 04-41)

CHAIR CARROLL: Members, we have one more item on the agenda, which should not. . .and this is
one of the few ones that I can say should not take very long, that’s LU-56, excuse me, LU-56,
Conditional Permit for Hookipa Hale Vacation Rentals in Haiku. The Committee is in receipt of
the following:

County Communication No. 04-41, from the Planning Director, transmitting a proposed bill
entitled “A BILL FOR AN ORDINANCE GRANTING RON SCHRANZ, DBA HO'OKIPA
HALE VACATION RENTALS, A CONDITIONAL PERMIT TO USE THREE BEDROOMS
OF THE MAIN FARM DWELLING, FOR TRANSIENT VACATION RENTALS WITHIN THE
COUNTRY AGRICULTURAL DISTRICT FOR PROPERTY SITUATED AT 1350
KAUHIKOA ROAD, HAIKU, MAUL HAWAII”. The purpose of the proposed bill is to grant a
request from Ron Sanchez [sic], dba Ho okipa Hale Vacation Rentals, for a one-year Conditional
Permit for the operation of transient vacation rentals in three bedrooms of the main farm
dwelling located at 1350 Kauhikoa Road, Haiku, Maui.
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Correspondence dated February 28, 2006, from the Chair of the Committee, transmitting
correspondence dated the 23" of February, 2006, from the Planning Director, confirming receipt
of notification that the applicant has sold the subject property and is no longer interested in
pursuing the Conditional Permit application. And since he does not own the property, obviously
he could not pursue it.

At this point, I will open public testimony. Is there anyone that wishes to give public testimony,
please step forward. Seeing the gallery empty, no objection, we will close public testimony.

COUNCIL MEMBERS: No objections.

CHAIR CARROLL: The Chair will enter--any further discussion on this, on this matter, on this
withdrawal? If not, the Chair--

COUNCILMEMBER TAVARES: Mr. Chairman.

CHAIR CARROLL: Yes.

COUNCILMEMBER TAVARES: Mr. Chairman, if the applicant has withdrawn, then don’t we just file?
CHAIR CARROLL: I’'m going to file it.

COUNCILMEMBER TAVARES: Okay.

CHAIR CARROLL: I’'m going to ask for a motion to file.

COUNCILMEMBER TAVARES: Okay. Oh, okay. Thank you.

CHAIR CARROLL: But I have to go through it procedurally, so I'm asking if there’s any discussion,
which I was hoping there was none.

COUNCILMEMBER TAVARES: .. .(chuckle). . .

CHAIR CARROLL: Thank you. Alright, if there’s no further discussion, the Chair will give his
recommendation. I would entertation [sic], entertain a motion, based on the applicant’s
notification that the subject property has been sold and no longer interested in a Conditional
Permit, to recommend filing of Communication No. 04-41.

VICE-CHAIR PONTANILLA: So moved.

COUNCILMEMBER TAVARES: Second.

CHAIR CARROLL: Moved by Mr. Pontanilla, seconded by Member Tavares. Discussion,
Mr. Pontanilla?
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VICE-CHAIR PONTANILLA: No, no discussion.
CHAIR CARROLL: All those in favor of the motion, please signify by saying aye.
COUNCIL MEMBERS: Aye.

CHAIR CARROLL: Opposed? Motion is carried.

YOTE: AYES: Councilmembers Anderson, Hokama, Kane, Mateo, Molina,
Tavares, Vice-Chair Pontanilla, and Chair Carroll.
NOES: None.
EXC.: Councilmember Johnson.

ABSENT: None.
ABSTAIN: None.
MOTION CARRIED

ACTION: Recommending FILING of communication.

CHAIR CARROLL: Members, thank you very much for attending this Land Use meeting of
August 30™ 2006. It is two minutes after 4:00 and this meeting stands adjourned. . . .(gavel). . .

ADJOURN: 4:02 p.m.

APPROVED:

7@615{%@/

ROBERT CARROLL, Chair
Land Use Committee

Tu:min:060830:tf Transcribed by: Tammy M. Frias
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